 SEQ CHAPTER \h \r 1
LABORERS NATIONAL PENSION FUND
EMPLOYER WITHDRAWAL LIABILITY RULES & PROCEDURES
Section 1:  Introduction
The Laborers National Pension Fund (“LNPF”) is a multiemployer defined benefit pension plan regulated by the Employee Retirement Income Security Act (“ERISA”), and other federal laws.  ERISA, as amended by the Multiemployer Pension Plans Amendments Act of 1980 (“MPPAA”), generally requires every multiemployer defined benefit pension plan that has unfunded vested benefits to provide for the assessment of withdrawal liability on contributing employers that withdraw from the plan.  This ERISA-imposed liability is referred to as “employer withdrawal liability” (“EWL”).

The Congressional intent in enacting MPPAA was to require employers that withdraw from a plan with unfunded vested benefit liabilities to continue making payments for a period of time to help complete the plan’s funding of vested benefits.  EWL is imposed only if the employer withdraws from the plan and the plan has unfunded vested benefit liabilities.  The LNPF, as a building and construction industry plan, applies special EWL rules that exempt contributing employers from EWL unless they withdraw while the LNPF has unfunded vested benefit liabilities and the employer thereafter competes against the LNPF’s contribution base (work covered by collective bargaining agreements with LIUNA or LIUNA affiliates).

 ERISA and implementing regulations issued by the Pension Benefit Guaranty Corporation (“PBGC”), a federal government agency, require multiemployer plans to adopt written rules concerning the circumstances under and manner in which EWL will be determined, calculated, assessed and collected to implement and supplement ERISA’s provisions.  This document sets forth the LNPF’s rules and procedures, and is to be considered a part of the LNPF’s plan document and governing rules.   

Section 2:  Definition of Withdrawal 

(a)
Generally
The definition of withdrawal is important because, as noted above, a contributing employer is not subject to EWL unless it withdraws from the LNPF.

There are two types of withdrawal that can trigger EWL: a “Complete Withdrawal” and a “Partial Withdrawal”.  Each type of withdrawal is defined in this Section 2.
(b)
Special Building & Construction Industry Rules Apply
The LNPF is a plan that primarily covers employees in the building and construction industry.   Accordingly, ERISA’s special definitions of withdrawal for the building and construction industry apply to LNPF contributing employers to the extent that substantially all of the employees with respect to whom the employer has an obligation to contribute work in the building and construction industry. [ERISA Sec. 4203(b)]

(c)
Complete Withdrawal1
A Complete Withdrawal by a contributing employer2 occurs:


(1)
when the employer ceases to have an obligation to contribute to the LNPF; and

(2)
the employer continues to perform work in the jurisdiction of the collective bargaining agreement of the type for which contributions were previously required, or

(3)
the employer resumes such work within five (5) years after the date on which its obligation to contribute to the LNPF ceases, and the employer fails to renew its obligation to contribute to the LNPF at the time it resumes the work.

An employer’s obligation to contribute ceases when the employer is no longer required by a collective bargaining agreement or by the National Labor Relations Act or other law to contribute to the LNPF.  The mere fact that an employer is delinquent in making contributions for a period when it did have a contractual or statutory obligation to contribute will not prevent a withdrawal from occurring, even though the employer remains liable for the delinquent contributions.3
Note that an employer does not incur a Complete Withdrawal:


*
if it continues to have a collective bargaining agreement requiring contributions for covered work, but the employer has no employees performing covered work for a period of time;


*
if it goes out of business; or


*
if its collective bargaining agreement requiring contributions is not renewed, but the employer does not continue to perform work for which contributions had been required in the same jurisdiction.

The date of a Complete Withdrawal is the date of cessation of the employer’s obligation to contribute to the LNPF.4
(d)
Partial Withdrawal5
A Partial Withdrawal by a contributing employer6 occurs if the employer’s obligation to contribute to the LNPF is continued for no more than an “insubstantial portion” of its work in the craft and area jurisdiction of the collective bargaining agreement of the type for which contributions are required.  An “insubstantial portion” means 30%.7
To determine whether a Partial Withdrawal has occurred, the LNPF will compare for each calendar year:


(1)
the amount of work for which the employer was obligated to contribute to the LNPF for the year, with


(2)
the total amount of the employer’s work in the same craft and area jurisdiction for the year.

An employer does not incur a Partial Withdrawal merely because its reported contribution hours have declined by 70% or more.   For example: if the employer is contributing to the LNPF for all of its work in the craft and area jurisdiction, but the amount of available work declines by 70% or more, the employer will not have incurred a Partial Withdrawal.

However, if an employer’s reported hours of contributions for a calendar year are 30% or less than the employer’s contribution hours for any of the three preceding calendar years, the LNPF may assert a rebuttable presumption that there has been a Partial Withdrawal.  The employer may be required by the LNPF to produce evidence that it has not incurred a Partial Withdrawal.

The date of a Partial Withdrawal is the last day of the calendar year during which the conditions of a Partial Withdrawal were met.8
(e)
Exception: “Free Look”9
A contributing employer that would otherwise incur a Complete Withdrawal or a Partial Withdrawal, and consequently EWL, will not be assessed EWL if the following conditions are met:


(1)
the employer first had an obligation to contribute to the LNPF on or after January 1, 2007; and


(2)
the employer had an obligation to contribute to the LNPF for no more than five (5) years10; and


(3)
the employer was obligated to make contributions to the LNPF for each calendar year in an amount equal to less than two percent (2%) of the sum of all employer contributions made to the LNPF for each of such years; and


(4)
the employer has never before avoided EWL from the LNPF under this “free look” provision; and


(5)
any past service credit otherwise grantable to participants (other than existing pensioners) for employment with the employer is cancelled; and


(6)
the ratio of the LNPF’s assets (for the plan year preceding the first plan year for which the employer was obligated to contribute to the LNPF) to benefit payments made during that plan year was at least 8-to-1.
(f)
Additional Exceptions
An employer will not be deemed to have incurred a Complete Withdrawal or Partial Withdrawal under any of the following circumstances11:


(1)
The employer ceases to exist by reason of a change in corporate structure described in ERISA Section 4069(b) or a change to an unincorporated form of business enterprise, if the change causes no interruption in employer contributions or obligations to contribute to the LNPF.  A successor or parent corporation or other entity resulting from any such change shall be considered the original employer.


(2)
The employer suspends contributions to the LNPF during a labor dispute involving its employees.  However, if the employer does not resume its contribution obligation to the LNPF as of the end of the labor dispute, the employer may incur a Complete Withdrawal or Partial Withdrawal.
(g)
Transactions to Evade or Avoid EWL


If the principal purpose of any transaction is to evade or avoid EWL, these rules and ERISA’s provisions shall be applied, and EWL determined, assessed and collected, without regard to such transaction.12
Section 3:
Calculation of EWL
(a)
In the event that an employer incurs a Complete Withdrawal or Partial Withdrawal and the LNPF has unfunded vested benefits liability (“UVBL”), the LNPF’s actuary, The Segal Company (“Segal”) will calculate the employer’s EWL, if any, using the rules set forth in this Section and ERISA.  

(b)
An employer’s EWL is a proportionate share of the amount of the UVBL.  UVBL refers to the present value of vested benefits (“PVVB”) less the value of LNPF’s assets.13   In determining PVVB, the interest assumption used will be based on the Segal blended rate methodology.  Under the Segal blended method, the PVVB is determined using a blend of interest rates.  PBGC interest rates for terminated single employer plans are used to the extent the vested benefit liability is matched by the market value of plan assets and the interest assumption for plan funding is used to the extent that vested benefit liability is not matched by plan assets.  

However, UVBL will be capped at the amount determined using the interest rate and asset value used for minimum funding purposes.

The date for determining the value of the LNPF’s assets for this purpose will


be the December 31st preceding the year of the withdrawal.

(c)
The “presumptive method” will be used to allocate a share of the UVBL to the employer.14
(d)
The share of the UVBL allocated to the employer will be reduced by the de minimis deductible provided by ERISA.15   Generally, the de minimis deducible is the lesser of (1) $50,000 and (2) 0.75% of the UVBL.  If the share of the UVBL allocated to the employer is less than the de minimis deducible, no EWL is assessed.  

However, the de minimis deducible is applied on a diminishing basis to the extent that the share of the UVBL allocated to the employer is more than $100,000.  For every dollar that the employer’s share of the UVBL exceeds $100,000, the deductible is reduced by a dollar.  If the employer’s share of the UVBL is less than $100,000, the full amount of the applicable deductible is applied to reduce the amount assessed as EWL.  If the employer’s share of the UVBL exceeds $150,000, the deductible is zero and does not reduce the amount assessed as EWL.

(e)
The share of the UVBL allocated to the employer will be further reduced by application of the limitations on EWL set forth in ERISA Section 4225 if, and to the extent that, the employer demonstrates to the LNPF’s satisfaction that it qualifies for any of the limitations.

(f)
In the event that an employer incurs a Partial Withdrawal, its EWL will be a pro-rata share of the Complete Withdrawal EWL calculated under subsections 

(b)-(e) .16
Section 4:
Calculation of Installment Payments of EWL
(a)
EWL is payable by the employer on an installment payment schedule determined by the LNPF’s actuary in accordance with ERISA Section 4219(c).   The installment payments will include interest.

(b)
The first installment will be payable within sixty (60) days following the notice of assessment, and the subsequent installments shall be payable at three-month intervals.

(c)
Notwithstanding the installment payment schedule, an employer may pre-pay all or any part of its EWL without penalty.

Section 5:
Notice to Employer of EWL; Demand for Payment
(a)
As soon as practicable after an employer’s Complete Withdrawal or Partial Withdrawal and the LNPF’s determination that the employer owes EWL, the LNPF will send a written notice of the assessment of EWL and demand for  payment in accordance with the payment schedule.  The notice will set forth the amount of EWL, the schedule for payment, and a description of the EWL calculation.

(b)
The LNPF may require the employer to post a bond or other acceptable security for the payment of its EWL, initially or at any time before the EWL is fully paid, if:


(1)
the employer’s payment schedule extends more than eighteen (18) months; or


(2)
the employer is the subject of a bankruptcy petition or similar proceedings; or


(3)
substantially all of the employer’s assets are sold, distributed or transferred out of the jurisdiction of the U.S. courts.

In addition, the LNPF may require immediate payment of the full amount of EWL under certain circumstances described in Section 7(d), below.

Section 6:
Appeals & Arbitration
(a)
No later than ninety (90) days following its receipt of a notice of EWL assessment, the employer may submit to the LNPF’s Board of Trustees a written request for review of any specific matter relating to the EWL assessment and payment schedule, including any alleged inaccuracy in the EWL determination. The employer should submit with its request any documents or other information that it considers supportive of its position.

(b)
The LNPF’s Board of Trustees, or a designated committee thereof, will review any such request.  The employer will be notified in writing of the decision and the basis for the decision, including an explanation of any changes in the EWL assessment or payment schedule.

(c)
In the event that the employer is not satisfied by the Board of Trustees’ decision, the employer may initiate arbitration in accordance with these rules and ERISA Section 4221.


(1)
The employer must initiate arbitration within sixty (60) days after the earlier of:



(i)
the date of which the employer receives notice of the Board of Trustees’ or committee’s decision on its request for review; or



(ii)
one hundred twenty (120) days after the date of the employer’s request for review to the Board of Trustees.


(2)
The arbitration must be initiated and conducted in accordance with the Multiemployer Pension Plan Arbitration Rules for Withdrawal Liability Disputes administered by the American Arbitration Association, to the extent that those rules are not contrary to ERISA or applicable PBGC regulations.

An employer cannot initiate arbitration unless it has requested review by the Board of Trustees under subsection (a).

(d)
If the employer does not initiate arbitration in accordance with subsection (c), the employer will be deemed to have waived any right to contest the EWL assessment.

(e)
Notwithstanding the employer’s request for review or initiation of arbitration, the employer must pay its EWL assessment in accordance with the payment schedule set by the LNPF’s actuary.  If the EWL assessment is reduced or rescinded as a result of the Board of Trustees’ review, arbitration or other proceedings, an appropriate adjustment in future payments or refund will be made.  If the employer has paid more EWL than it is determined to owe, the excess will be refunded with interest.
Section 7:
Default & Related Provisions
(a)
An employer will be in default on its EWL if:


(1)
any installment payment is not received by the LNPF when due;


(2)
the LNPF has notified the employer of its failure to pay the installment when due; and


(3)
the employer has failed to make the installment payment within sixty (60) days after receipt of the notice of non-payment from the LNPF.

The default date will be the sixtieth (60th) day after the employer’s receipt of the notice of non-payment, unless payment is received by the LNPF by then.

(b)
In the event of default, the employer shall be liable to the LNPF for:


(1)
the amount of the overdue installment payment;17

(2)
interest at the maximum rate allowable under ERISA and applicable PBGC regulations;18

(3)
additional interest or liquidated damages in accordance with ERISA Sections 502(g)(2), 4301(b); and


(4)
attorneys fees and costs incurred by the LNPF to collect the overdue EWL and/or related charges, including a civil action under ERISA Section 4301.

(c)
In the event of default, the LNPF may require the employer to make immediate payment of the full amount of the EWL plus accrued interest on that full amount from the due date of the defaulted payment.  

(d)
In the event that the LNPF determines that there is a substantial likelihood that an employer will be unable to pay its EWL when due, the LNPF may declare the employer in default and require the employer to pay immediately pay the full amount of EWL plus accrued interest.

(e)
The LNPF may commence a civil action under ERISA Section 4301 to collect any and all amounts owed by the employer, including interest, liquidated damages, attorneys fees and costs under ERISA Section 502(g)(2).

Section 8:
Employer Includes Control Group

For all purposes (including withdrawal and liability for EWL), all trades and business (whether or not incorporated) under common control are considered a single employer.   All employees of traders or businesses (whether or not incorporated) that are under common control are treated as employed by a single employer.19  All members of a control group are liable for the EWL assessed to any member of the group.

Section 9:
Employer Obligation to Cooperate
(a)
An employer is required, within thirty (30) days of written request from the LNPF, to furnish to the LNPF such information as the LNPF reasonably needs, in its judgment, to determine whether the employer has incurred a Complete Withdrawal or Partial Withdrawal, to determine the amount of any EWL, to collect any assessed EWL, or to otherwise administer these rules and ERISA’s employer withdrawal liability provisions.20
(b)
If an employer fails to comply with such a request for information, the LNPF shall be entitled to draw reasonable inferences and make reasonable assumptions that are adverse to the employer.

(c)
This obligation, like all of the other employer obligations under this document, shall survive the employer’s withdrawal from the LNPF.

Section 10:
EWL Information & Estimates
(a)
Upon written request from an employer, the LNPF will provide to the employer general information needed by the employer to compute its own potential EWL, without charge.   General information does not include information that is unique to the employer.

(b)
The LNPF will provide to an employer a written estimate of that employer’s potential EWL, or provide information that is unique to the employer:


(1)
if the employer submits a written request to the LNPF; and


(2)
the employer pays the LNPF’s reasonable charge for providing the estimate or the unique information; and


(3)
the employer provides the LNPF with such information as it may need to comply with the employer’s request.

(c)
For EWL estimates under subsection (b)(2), the LNPF will charge a fee of $2,500 to cover its actuarial and other professional costs of preparing the estimate.   The LNPF may require payment of this charge in advance of preparing the estimate and providing it to the employer.  The rate of the fee may be changed by the Board of Trustees from time-to-time, without notice, to reflect the LNPF’s actual costs of providing estimates.

(d)
An employer may request a EWL estimate only once in any 12-month period.

(e)
If an employer requesting an EWL estimate satisfies the conditions of subsection (b), the estimate will generally be provided within 180 days.

(f)
An EWL estimate provided to an employer will include an explanation of how such estimated EWL was determined, the actuarial assumptions and methods used to determine the value of the plan liabilities and assets, the data regarding employer contributions, unfunded vested benefits, annual changes in the plan’s unfunded vested benefits, and the application of any relevant limitations on the estimated EWL.

Section 11:
Administrative Authority
(a)
The Board of Trustees has delegated to the Fund Administrator the authority and responsibility to administer these rules and procedures on a day-to-day basis, including to make withdrawal determinations, to obtain calculations from the Fund’s actuary, to send notifications of EWL assessments, and to collect assessed EWL, subject to the right of appeal to the Board.

(b)
The Board of Trustees has full discretionary authority and power:


(1)
to interpret and apply these rules and procedures, as with all other rules and procedures of the LNPF;


(2)
to decide all questions of fact and law concerning these rules and procedures and their application to particular situations and circumstances.

Section 12:
Adjustment of EWL: Renewed Participation & Successive Withdrawals
(a)
In the event that an employer that has incurred a Complete Withdrawal later renews its obligation to contribute to the LNPF, the employer’s not-yet-due EWL installment payments may be reduced or waived by the LNPF in accordance with the EWL abatement regulations of the PBGC.21  Note that the PBGC’s regulations require that the employer submit a timely application for abatement to the LNPF.

(b)
In the event that an employer that incurred a Partial Withdrawal and was assessed EWL later increases its contribution hours so that it is contributing to the LNPF for more than an insubstantial portion of its work in the craft and area jurisdiction, the employer’s not-yet-due EWL installment payments may be reduced or waived by the LNPF in accordance with the EWL abatement regulations of the PBGC22
(c)
If an employer that has incurred a Partial Withdrawal and was assessed EWL subsequently incurs a Complete Withdrawal, the EWL for the Complete Withdrawal will be adjusted to the extent necessary to avoid duplicate EWL.

Section 13:
Mass Withdrawal
Notwithstanding any other provision of these Rules & Procedures, if all or substantially all contributing employers withdraw from the LNPF, EWL of each employer will be determined in accordance with the mass withdrawal provisions of ERISA Sections 4041A and 4203.

For further information, contact Lu Beth Greene, Fund Administrator, Laborers National Pension Fund, P.O. Box 803415, Dallas, Texas 75380-3415, telephone 972-233-4458.
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